
SEPTEMBER/OCTOBER 2014

Employment Law Briefing
2
Dropped connection
Telecom employee’s ADA  
claims get hung up in court

4
Confidentiality clause  
meets labor rights in NLRA case

5
Scrutinizing a pension  
plan for age discrimination

6
Vacation time or FMLA leave?
Eleventh Circuit grapples with  
a question of qualification

ITC Galliard
INDIANAPOLIS l LOUISVILLE l MILWAUKEE l TROY l WASHINGTON, D.C.

www.HallRender.com



Sometimes, even when an employer offers 
an ostensibly reasonable accommodation 
under the Americans with Disabilities 

Act (ADA), the employee in question isn’t sat-
isfied. Such was the circumstance in Hamedl v. 
Verizon, an appellate court decision that likely 
left the plaintiff with an even greater sense of 
dissatisfaction.

Shifting shifts
The plaintiff suffered from back pain. So, to 
spend less time sitting in traffic, he requested to 
work the night shift — from midnight until 8 a.m. 
His employer, Verizon, tentatively agreed.

Pursuant to a collective bargaining agreement 
(CBA) with the plaintiff’s union, however, 
employee shift preferences were to be assigned 
according to seniority. And, after recalculating his service 
time, the company realized that the plaintiff didn’t have 
adequate seniority to qualify for the midnight shift.

Rather than override its seniority policy in violation of 
the CBA, Verizon reassigned the plaintiff to the 8 a.m. to 
5 p.m. shift. It did, however, offer to modify the shift so 
that the plaintiff could start at 6 a.m., thereby avoiding 
the morning rush.

The employee sued anyway, claiming that the company 
had failed to accommodate him under the ADA. The 6 a.m. 
start time, he contended, still resulted in an extended com-
mute. But there was no dispute that the plaintiff would 
avoid all traffic by arriving at the office at 5:30 a.m., only 
thirty minutes before his modified shift.

Establishing a case
To establish a prima facie case of failure to accommodate 
for a disability, a plaintiff must show that:

1.	� He or she is a person with a disability as defined 
under the ADA,

2.	� His or her employer had notice of the disability,

3.	� He or she could perform the essential functions of the 
job in question with a reasonable accommodation, and

4.	 The employer failed to make such an accommodation.

Verizon argued that the plaintiff couldn’t establish a 
prima facie case because it had indeed provided him with 
a reasonable accommodation. The district court agreed. It 
found that the company’s offer to reassign the plaintiff to 
a specially modified day tour was a reasonable accommo-
dation. What’s more, the plaintiff hadn’t shown why he 
had to work the midnight shift rather than the proffered 
modified day shift.

The court also held that the plaintiff hadn’t shown  
how the minor inconvenience of arriving to work thirty 
minutes early to avoid traffic made Verizon’s accom-
modation unreasonable. Meanwhile, his employer had 
shown that an assignment to the midnight shift would 
be unreasonable because it would violate the CBA. The 
plaintiff appealed.
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Providing no evidence
The U.S. Court of Appeals for the Second Circuit 
affirmed the district court’s decision. It found that the 
employer had offered the plaintiff a reasonable accommo-
dation, and the plaintiff’s preference for the night shift in 
no way rendered that accommodation unreasonable.

The plaintiff also claimed on appeal that Verizon had 
retaliated against him for taking Family and Medical 
Leave Act (FMLA) leave. He asserted that his reassign-
ment from the midnight shift to the day shift upon return-
ing from said leave was an adverse action.

The district court had held that, even if the reassign-
ment was considered adverse, the plaintiff’s reassignment 
occurred only after Verizon discovered that it had miscal-
culated his seniority. Thus, there was no causal connec-
tion between the employee’s reassignment and the medical 
leave. The Second Circuit agreed, holding that the plain-
tiff failed to provide any evidence of a causal connection 
between his taking FMLA leave and Verizon reassigning 
his shift. 

Engaging 
in a process
As this case illus-
trates, when 
employees request an 
accommodation for 
a disability, their 
employer doesn’t 
necessarily have to 
provide that specific, preferred accommodation. Employers 
can provide any accommodation for a disability as long as 
it’s reasonable. That said, employers should always engage 
in an interactive process with disabled employees to try to 
arrive at a mutually agreeable accommodation. ♦

In Hamedl v. Verizon, the U.S. Court of Appeals for the Second Circuit affirmed a district court’s decision that the plaintiff’s 
desired accommodation under the Americans with Disabilities Act (ADA) would have been unreasonable because it would 
violate a seniority rule established under a collective bargaining agreement. (See main article.) When considering similar 
circumstances, employers should be mindful of the U.S. Supreme Court’s decision in U.S. Airways v. Barnett.

Here, the plaintiff had been assigned to a new position within the company after becoming disabled. But when senior 
employees sought the position, he lost his job. The plaintiff claimed the employer should have made an exception to its 
seniority rule as a reasonable accommodation. The district court rejected the claim, stating that an exception would be an 
undue hardship for the employer. The U.S. Court of Appeals for the Ninth Circuit disagreed and reversed, stating that the 
seniority rule was only one factor in the undue burden analysis.

The Supreme Court disagreed with both lower courts and held that an employer’s showing that a requested accommoda-
tion conflicts with seniority rules is ordinarily sufficient to prove that the accommodation is unreasonable. But an employee 
may present evidence of “special circumstances” that makes an exception to the seniority rule feasible. The Court cited 
several examples, including the employer’s retention of the right to change the seniority system unilaterally, along with its 
exercise of that right “fairly frequently.” It also cited instances when a system already contained exceptions “such that, in 
the circumstances, one further exception is unlikely to matter.”

Thus, even though an accommodation that requires superseding a seniority rule is ordinarily considered unreasonable, 
an employer who has made exceptions to a seniority rule in the past should be prepared to do so again as a reasonable 
accommodation.

Exceptions to seniority rules may affect reasonability
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Today’s business data is more at risk than ever. As 
such, confidentiality clauses are increasingly com-
mon. Combine a dispute over just such a clause 

with a disagreement over an employee’s labor rights and 
you’ve got the recent case of Flex Frac Logistics, LLC v. 
NLRB.

Clash over a clause
Flex Frac Logistics LLC, a nonunion trucking company, 
required its employees to sign a confidentiality clause. 
The clause stated in part that confidential information 
is that related to the company’s “financial information, 
including costs, prices … personnel information and 
documents.” Workers were forbidden from sharing confi-
dential information outside the organization and warned 
that anyone who did so could be terminated and possibly 
subject to legal action.

Flex Frac fired an employee for violating this clause. In 
turn, the employee filed a charge with the National Labor 
Relations Board (NLRB) alleging that, by terminating 
her for violating the confidentiality clause, the 
company unlawfully interfered with and 
restrained her exercise of rights protected 
by Section 7 of the National Labor 
Relations Act (NLRA). Sec. 7 provides 
for an employee’s right to self-organize 
and collectively bargain or refrain from 
doing the same.

The NLRB then issued a complaint alleg-
ing that Flex Frac maintained a rule prohibit-
ing employees from discussing employee wages 
in violation of Section 8(a)(1) of the NLRA. 
Sec. 8(a)(1) provides that it’s an unfair labor prac-
tice for an employer to interfere with, restrain or 
coerce employees in the exercise of their 
Sec. 7 rights.

The NLRB found that, even 
though there was no reference 
to wages in the confidentiality 
clause, the clause still violated 
Sec. 8(a)(1) because it contained 

language that could reasonably be construed by employ-
ees as restricting their Sec. 7 rights. Flex Frac filed a peti-
tion for review with the U.S. Court of Appeals for the 
Fifth Circuit, seeking that the decision be reversed.

One could construe
The Fifth Circuit had previously held that workplace 
rules that forbid discussion of confidential wage informa-
tion between employees clearly violate Sec. 8(a)(1). The 
issue in this matter was whether the confidentiality clause 
signed by Flex Frac employees actually prohibited that 
kind of wage discussion.

The court considered the NLRB’s decision in Lutheran 
Heritage Village–Livonia. Here, the NLRB held that, 
when a rule doesn’t explicitly violate Sec. 8(a)(1), it will 
still be considered a violation if employees could reason-
ably construe the language to prohibit Sec. 7 rights. 

In light of this, the Fifth Circuit affirmed the NLRB’s 
decision, acknowledging that the policy didn’t explicitly 
prohibit employee discussion of wages. But an employee 
could reasonably construe the prohibition on sharing 
company “financial information” and “personnel infor-

mation” as applying to wages. The court determined 
that, because discussion of wages among employees 
is protected by the NLRA to allow employees to try 
to improve working conditions, Flex Frac’s policy 
violated the Act — even though it was a nonunion 
employer.

An apt demonstration
This case aptly demonstrates that all employers — 

even nonunion ones — should review their current 
policies to determine whether 

they’re in compliance with 
the NLRA. It’s important 
to avoid violations of 
employees’ protected 
Sec. 7 rights, or even the 
potential of being con-
strued to violate them. ♦

Confidentiality clause meets 
labor rights in NLRA case
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The prevalence of pensions has 
decreased markedly in recent 
years as more and more employ-

ers have turned to defined-contribution 
plans, such as 401(k)s. When the 
County of Baltimore stuck by its pen-
sion plan, the government entity eventu-
ally found itself on the receiving end of 
a lawsuit.

In EEOC v. Baltimore County, the U.S. 
Court of Appeals for the Fourth Circuit 
scrutinized whether the county discrimi-
nated against older employees by requir-
ing them to pay higher plan contribu-
tion rates than younger participants.

Rates remained the same
The county’s pension provided that 
employees were eligible for retirement 
at age 65 and would receive pension benefits regardless of 
the length of their employment. Each participant’s contri-
bution rate was determined by the person’s age when he 
or she joined the plan. This method was adopted because 
older employees’ contributions would earn interest for 
fewer years than those of younger participants.

The pension was amended a few times, decreasing the 
retirement age for certain employees and allowing others 
to retire after a specific number of service years, regard-
less of age. But participants’ contribution rates remained 
the same.

In 1999 and 2000, two county correctional officers filed 
charges of discrimination with the EEOC, alleging that 
the pension discriminated against them in violation of 
the Age Discrimination in Employment Act (ADEA). 
The plan, the plaintiffs contended, required them to pay 
higher contribution rates than younger employees. The 
EEOC filed a complaint against the county on behalf 
of the correctional officers and other similarly situated 
employees who were in the protected age group of 40 
years and older when they enrolled in the pension.

Court examines claim
For plaintiffs to prevail on an age discrimination claim, 
they must establish that the employer in question engaged 
in disparate treatment because of the employees’ age. 
They also need to show that termination wouldn’t have 
occurred “but for” the discriminatory motive.

In this case, the district court initially determined that the 
plan didn’t violate the ADEA. The court held that the dis-
parate rates were based on permissible financial objectives 
involving the number of years an employee would work 
before reaching retirement age. On remand following an 
earlier appeal, however, the district court found that the 
plan did violate the ADEA.

Motivation determined
The county filed an interlocutory appeal arguing that age 
wasn’t the “but for” cause of the discriminatory treat-
ment. Rather, the county argued, the difference was based 
on the reasonable factor of the “time value of money.” 
The county contended that older employees’ contributions 
earned less interest because they were invested for less 
time, so the pension justifiably required higher contribu-
tion rates for older employees.

Scrutinizing a pension  
plan for age discrimination
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An employee requesting leave under the Family and 
Medical Leave Act (FMLA) may appear to be a 
relatively straightforward event. He or she needs 

time off to address a medical condition and you, the 
employer, will need to follow certain rules in granting it.

But, as Hurley v. Kent of Naples, Inc. shows, not every 
leave request is quite so clear. In this case, the U.S. Court 
of Appeals for the Eleventh Circuit had to grapple with a 
question of whether an employee, who provided sufficient 
notice of leave, was truly qualified for FMLA protection.

Sending an e-mail
The case arose from the plaintiff’s decision to send his 
employer an e-mail with the subject line “Vacation 
Schedule.” The message stated: “Attached is my vacation 
schedule going forward. The dates are subject to change.” 
The schedule listed eleven weeks of vacation over the next 
two years.

After his employer denied the request, the plaintiff sent a 
follow-up e-mail stating that his previous message hadn’t 
been a request but notice of medically required time off. 
The plaintiff attempted to clarify that he’d been “advised 
by medical/health professionals” that his need to avail him-
self of earned vacation time was “no longer optional.”

The following day, the two parties discussed the e-mail 
and the plaintiff was terminated. His employer claimed 
that he was fired because of insubordination and poor 
performance.

A week after he was terminated, the plaintiff went to his 
doctor and received an FMLA form which stated that he 
suffered from depression for which he’d received treat-
ment. The doctor, however, couldn’t determine a dura-
tion or frequency of incapacity because of this illness. 
Furthermore, the physician wasn’t notified that the 
plaintiff had been terminated. 

Making the arguments
The plaintiff filed suit alleging that his 
employer had:

1.	� Interfered with the exercise of 
his right to unpaid FMLA 
leave because they termi-
nated him after he exercised 
that right, and

2.	� Retaliated against him for 
exercising his right to FMLA 
leave by terminating him.

The Fourth Circuit affirmed the district court’s deci-
sion. The appellate court held that, if the only possible 
basis for retirement was reaching a certain age, the plan 
may have been justified. Because the county amended 
the retirement plan to allow certain employees to retire 
based solely on years of service, however, there was no 
longer a reasonable factor other than age for the differ-
ent contribution rates. After all, the court pointed out, 
an older worker who retired after five years of service 
would have contributed more because of his or her age 
than a younger worker who also retired after five years 
of service.

The Fourth Circuit found that the number of years until 
an employee reached retirement age wasn’t the basis of 
the disparate rates. Thus, the rates weren’t motivated by 
the “time value of money” but by age.

Mind the details
Whether you offer a pension or a defined-contribution 
plan, regularly and carefully review your plan’s details 
to ensure it doesn’t discriminate on the basis of age. Also 
verify that any age-based differences are related to actual 
financial variations in benefits received. ♦

Vacation time or FMLA leave?
Eleventh Circuit grapples with a question of qualification
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In turn, his employer argued that the plaintiff’s leave 
request wasn’t protected under the FMLA because it was 
for vacation and he didn’t have any periods of incapac-
ity. The plaintiff countered that his leave was protected 
because he had a chronic serious health condition.

Both parties moved for summary judgment, and the lower 
court denied both applications. After trial, a jury found 
that the plaintiff’s leave request didn’t cause his termina-
tion. But the jury also awarded the plaintiff damages for 
his termination. As a result of this inconsistent finding, 
his employer made a motion for either a new trial or to 
remit the case to another court for a decision. The district 
court denied these motions, and the employer appealed.

Qualifying for protection
The Eleventh Circuit found that the district court had 
erred by denying the employer’s motion for judgment as  
a matter of law. It reversed and vacated the district 
court’s holding.

Specifically, the appellate court was unmoved by the 
plaintiff’s argument that he didn’t have to actually qualify 
for leave because he’d provided sufficient notice of said 
leave to his employer. The Eleventh Circuit stated that 
his causes of action for interference and retaliation both 
required the plaintiff to establish that he was, in fact, 

qualified for FMLA leave in the first place. Notice to 
an employer of unqualified leave doesn’t grant 

a plaintiff FMLA protection.

The court held that the plaintiff hadn’t 
shown that his vacation request quali-
fied for FMLA protection. The act 
doesn’t extend its protections to leaves 
that are medically beneficial only 
because the employee in question 
has a chronic condition. Although 
the plaintiff here suffered from 

depression and anxiety, his requested leave wasn’t alleged 
to be for a period of incapacity. The plaintiff even admit-
ted that his vacation wasn’t for a period of incapacity, 
and that he and his wife had randomly picked the dates.

Furthermore, the plaintiff’s doctor testified that he hadn’t 
seen the scheduled vacation dates and that he wouldn’t 
have certified FMLA leave for any future dates. Thus, the 
Eleventh Circuit determined that, because the plaintiff 
had failed to establish a specific connection between the 
vacation and either treatment or a period of illness, his 
vacation request didn’t qualify for FMLA protection and 
he was entitled to no damages.

Asking for evidence
This case makes clear that mere notice of a poten-
tially qualifying leave generally won’t be enough for an 
employee to assert a claim of interference if the leave isn’t 
granted. Notice must address FMLA-protected leave; oth-
erwise, any notice by an employee for vacation could trig-
ger protection under the act.

Also bear in mind that you don’t have to grant leave 
to an employee for a chronic condition unless the leave 
is specifically connected to a period of incapacity or to 
treatment. To help determine whether leave will qualify 
for FMLA protection, ask the employee for evidence that 
he or she will be treated for the serious condition during 
the leave or will be specifically incapacitated during the 
period in question. And, as always, consult your attorney 
when assessing the validity of requested leaves. ♦

Notice to an employer of  

unqualified leave doesn’t grant a 

plaintiff FMLA protection.
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