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The Supreme Court’s Ruling on the ACA: Moving Forward

The ACA provisions that relate to
Medicaid expansion require that
states expand eligibility to 133% of
the federal poverty line.

Two years after its initial enactment, the Supreme Court issued a 5-4 decision upholding the Patient
Protection and Affordable Care Act ("ACA”). The Court allowed the individual mandate to stand, holding
that the mandate can reasonably be characterized as a tax, which falls within Congress’s power. The
Court did strike down the requirement that states participate in Medicaid expansion or risk losing all
Medicaid funding, finding it unconstitutionally coercive. States can now decide whether to go forward
with Medicaid expansion under the ACA, or they may choose to opt out. In the aftermath of the ruling,
providers should understand their Medicaid situations and should shift focus to their strategies on
health care exchanges and charity care.

Medicaid Expansion

The ACA provisions that relate to Medicaid expansion require that states expand eligibility to 133%
of the federal poverty line. To assist states with the expense of enrolling these new individuals, the
federal government has agreed to cover the total cost of expansion for the first three years. After
that, federal funding will be phased down to 90%, with the states responsible for the remaining 10%
indefinitely. Some states have indicated they cannot afford the costs of expansion and do not intend
to participate. CONTINUED ON PAGE 2
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The Supreme Court’s Ruling on the ACA: Moving Forward (Continued)

As a means of funding health care reform,
the federal government has established
a plan to reduce Medicare, Medicaid and
Disproportionate Share Hospital payments
over the next 10 years. It was anticipated
that those cuts would be balanced by the
expansion of insurance coverage and a
reduction in uncompensated care. Given
these uncertainties, providers should examine
their payer mix and consider how their state’s
position on Medicaid expansion will impact
their financial situation.

Exchanges

Now that the ACA has been upheld, the
implementation of health insurance exchanges
will continue to move forward. Among other
priorities, federal and state health exchanges
will begin developing methods to certify and
selectthe qualified health plansthatwillbe sold
on their exchanges. Under the ACA, subsidies
are available through tax credits calculated on
asliding scale for individuals with an income of
uptofourtimesthefederal povertylinetoassist

them in purchasing qualified health plans sold
in the exchanges. These subsidies could make
it possible for individuals that were previously
uninsured or under-insured to purchase
qualified health plans on the exchange. This
could result in additional revenue for providers
if they qualify as in-network providers for
these qualified health plans. Providers
should review the scope of benefits offered
by qualified health plans in their exchanges
and confirm that they meet the standards for
in-network providers.

Charity Care

Under the Emergency Medical Treatment and
Labor Act, hospitals must provide care to
anyone with a medical emergency, regardless
of their ability to pay, which often leaves
hospitals responsible for the cost of care.
Although they must already provide certain
levels of charity care, the ACAhasimplemented
additional charity care requirements for tax-
exempt health care organizations.

In addition, hospitals must now forego

“extraordinary collection actions” against

an individual until the organization has
made reasonable efforts to determine the
individual's eligibility for assistance under
their financial assistance policy. The IRS has
determined that “reasonable efforts” include
notifying the patient of the financial assistance
policy upon admission to the hospital and
providing written and oral communications
to the patient regarding the patient’s bill,
including invoices and telephone calls,
before collection action or reporting to credit
agencies are initiated. Providers should assess
the compliance of their financial assistance
policies and procedures as compared to these

new requirements.

Conclusion

In the aftermath of the Supreme Court’s ruling,
providers should turn their attention to the
strategies identified above, while keeping an
eye on the political climate that continues to
surround health reform. =




Primary Care Medical Home Certification Option Expected
from The Joint Commission in Early 2013

On June 29, 2012, The Joint Commission
requirements for the

released proposed
certification (“Certification Requirements”) of
Primary Care Medical Homes, also known as
Patient-Centered Medical Homes ("PCMHs").
The new certification program is expected to
be available in early 2013.

Background

A prominent feature of the Patient Protection
and Affordable Act, PCMHs are
designed to increase patient access to more

Care
comprehensive, coordinated primary care,
thus reducing health care costs through
preventative care and more structured follow-
up care. In the PCMH model, a primary care
physician leads an interdisciplinary team of
health care providers to ensure that all facets
of a patient’s health care needs, whether
preventative, acute or chronic, are addressed
in the most efficient manner possible, utilizing
the best evidence and technology available.

Often confused with the concept of
Accountable Care Organizations (“ACOs”)
because both ACOs and PCMHs share a
common goal of care integration, a PCMH
is often a necessary, though not mandatory,
component of a successful ACO because

a PCMH offers care coordination at the

fundamental primary care level, which in turn

strengthens care integration for the ACO. The
concept is that when an efficient primary care
provider coordinates care for a patient through
a medical home, such care coordination yields
increased quality and cost-effective care,
while simultaneously providing a platform to
aid in the essential communications among
the patient's providers that is critical to
ACO functionality.

Although The Joint Commission currently
has an optional PCMH certification process in
place for ambulatory care organizations that
are not hospital-based, the new certification
programisintended to create requirements for
certification of hospital PCMHs. The ambulatory
care certification currently maintains 52
requirements in addition to those needed
for general ambulatory care organization
accreditation by The Joint Commission. As
of July 23, 2012, there were 25 ambulatory
care organizations with Joint Commission
PCMH certification.

Summary

The optional hospital PCMH certification
is designed to enable “improvements in
quality of care and patient safety achieved
through accreditation to be combined with
the potential for increased reimbursement.”
The certification is available only to hospital-

based ambulatory health care organizations
and, if elected, is designed to be an optional
addition to The Joint Commission hospital
accreditation. The Joint Commission has
identified five fundamental attributes (as well
as the concepts that in combination comprise
such an attribute) that must be possessed by
an organization wishing to be certified as a
PCMH as follows:

e Patient-centered care

- Primary care clinician chosen by the patient

- Primary care clinician and interdisciplinary
team work as a unit with the patient

- Patient’s cultural, linguistic, language and
education needs taken into consideration

- Establishment of treatment plan with input
from the patient

- Provide support for patient self-management

e Comprehensive care

- Provision of acute, preventative and
chronic care

- Provision of continuous and
comprehensive care

- Primary care clinician has sufficient
education and knowledge to resolve
conflicts in the patient’s care
recommendations and to handle most of
the patient’s medical needs.
CONTINUED ON PAGE 4
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Primary Care Medical Home Certification Option Expected
from The Joint Commission in Early 2013 (continued)

* Comprehensive care (Continued)
- Use of an interdisciplinary team approach to
provide care
- Primary care clinician works in collaboration
with the interdisciplinary team
- Care addresses all stages of the patient’s life
- Disease management

¢ Coordinated care
- Internal and external resources used to meet
the patient’s needs
- Responsibility for care coordination
- Team-based approach

* Excellent access to care

- Enhanced access via flexible hours and days
of service, variety of communication methods
and shorter wait times for urgent needs

- Information regarding scheduled
appointments available at all times

- Access for non-visit-related patient needs

- Access for patients with unique
communications needs

¢ A systems-based approach to quality and care
- Population-based care
- Use of health information technology

- Primary care clinician and interdisciplinary
team function within scope of practice,
observing applicable laws, regulations
and privileges

- Use of evidence-based methods and decision
support tools

- Provision of care to a panel of patients

- Patient involvement in performance
monitoring and improvement

Conclusion

The proposed PCMH certification creates a set
of uniform standards that, if adopted, could
be the necessary step for PCMHs to achieve
Medicare reimbursement. The Joint Commission
certification program for hospitals is expected to
be available in early 2013. =
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IRSProposed Regulationson New Requirements
for Charitable Hospitals - Four-Part Series.
The four-part series provides an overview
of the proposed regulations, requirements
for maintaining written financial assistance
policies and written emergency medical care
policies, limitations on charges and billing
and collection provisions.
http://tinyurl.com/cfgs7yq

OCR Provides Update on HIPAA Security and
Privacy Audit Program. The second wave
of the HIPAA Security and Privacy Audit
Program is underway. Twenty-five letters
have been issued and the Office of Civil Rights
anticipates that another seventy letters will
be sent.

http://tinyurl.com/crzvmlé

OMB Extends Review of Final HITECH
Regulations. HITECH regulations were due
to be issued on June 22, 2012; however, the
Office of Management and Budget announced
that it would be extending the review of final
regulations. HITECH final regulations are
expected to be issued relatively soon.
http://tinyurl.com/9eq7wsl

National Association of Bond Lawyers, American
Bar Association and American Hospital
Association All Request Changes to Revenue
Procedure 97-13. In May, these three
organizations submitted comments to the
IRS that, if adopted, would provide qualified
users with greater flexibility in negotiating
management and service contracts with third
parties that include the use of bond-financed
space by allowing more arrangements to
meet the private use safe harbors.
http://tinyurl.com/94ahatq

Social Media Policies - NLRB General Counsel
Says What's “Lawful” and What's Not. The
24-page  memorandum issued by NLRB
General Counsel discusses recent case law
regarding employer social media policies. The
memorandum sets forth suggested lawful
policies, as well as examples of policies that
the NLRB considers to be unlawful.
http://tinyurl.com/95%efrq

CMS Releases Updated Medicare Shared
Savings Program FAQs. CMS recently
published an updated list of FAQs addressing
Program aspects ranging from general
informational issues to the application
process. Many of these FAQ clarifications
address ACO formation and logistics.
http://tinyurl.com/8uec92u

CMS Finalizes Revisions to the CAH CoPs.
In May, CMS released a final rule revising
Medicare Conditions of Participation for
critical access hospitals [(“CAHs"). This
rule eliminated the requirement that a CAH
provide certain services directly.
http://tinyurl.com/8b9kfhp

0IG Reaffirms Its Disapproval of Medicare
“Carve-Outs” and Contractual Joint Ventures.
The OIG issued Advisory Opinion 12-06, which
reiterated that a program “carve-out” does
not necessarily immunize an arrangement
from government scrutiny. Arrangements
that resemble particular contractual joint
venture models may be viewed suspiciously
under the Anti-Kickback Statute.
http://tinyurl.com/815t74v

0IG Study Perceives Questionable Part D Billing
by Retail Pharmacies. In May, the OIG released
a report identifying eight questionable
billing practices of retail pharmacies and
making six recommendations to CMS
that it believes would strengthen the

integrity of the Medicare Part D program.
http://tinyurl.com/8jhoypb

CMS Finalizes Rule to Ease the Burden
on a Variety of Providers. CMS has finalized a
rule implementing the President’'s Executive
Order 13563, which calls for the removal

or revision of obsolete, duplicative or
unnecessary regulatory provisions for the
purpose of reducing costs for a variety of
providers and suppliers.
http://tinyurl.com/9fcwvéw

Accreditation
released an

A Comparison of Hospital
Organizations. Hall Render
evaluation comparing three accreditation
organizations:  The Joint  Commission,
Healthcare Facilities Accreditation Program
and Det Norske Veritas.
http://tinyurl.com/9hocyé4

New Governance Study Highlights Areas for
Improvement for Boards of Nonprofit Hospitals
and Health Systems. Hall Render recently
sponsored a study of board structures,
processes and cultures of large, private,
nonprofit health systems in the United States.
The study highlighted objectives, benchmarks
of effective governance, key findings, areas
for improvement and recommendations.
http://tinyurl.com/8jtbxzk

WHEN YOU NEED INFORMATION ON THE GO
All of these articles and more are available
on the new Hall Render mobile site. The site
features simple navigation directing you to
Practice Areas, Our People, Office Contacts
and Hall Render Resources. It also includes
touch-to-call and email icons that quickly put
you in contact with our firm.

Visit hallrender.com on your tablet or smartphone
today to gain insight and understanding from
our attorneys. m
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ABOUT HALL RENDER

With more than 160 attorneys, Hall Render
partners with clients to direct them through
the ever-changing business landscape of
today’s health care industry. Health law is
our business.

CONTRIBUTING AUTHORS

ELIZABETH P. MITCHELL
Elizabeth practices health care law, focusing on
w regulatory and corporate compliance, physician
= agreements, corporate transactions and various tax
issues. Elizabeth received her bachelor’s degree
- from Vassar College and attended the University
of lowa thereafter, receiving her law degree and a Master of Health
Administration. During law school, Elizabeth was a student volunteer
at lowa Legal Aid and a research assistant at the National Health Law

and Policy Resource Center.

JOE N. WOLFE

Joe's practice focuses on advising health care
providers on various corporate and business matters,
including affiliations, joint ventures, contractual
arrangements, medical practice acquisitions, real

estate development and growth strategies. His
experience includes analysis of the regulatory areas applicable to
health care transactions and contractual arrangements, notably
federal tax exemption, the Stark self-referral regulations and the
federal anti-kickback laws. Joe’s clients consist of hospitals, health
systems, physician practices and provider networks.

LIy

ANNE M. RUFF
Anne focuses her practice on health law, assisting
health care clients in a wide range of areas, including
medical staff relations, business transactions and
1 services and regulatory and compliance matters.
pd Anne received her bachelor's degree from the
Umver5|ty of Wisconsin - Madison and attended Marquette University
Law School. Anne is currently working toward her M.A. in Bioethics
from the Medical College of Wisconsin.

ALYSSA CONLEY JAMES, Law Clerk, also contributing.

WE WANT TO HEAR FROM YOU! Tell us what kind of articles you
want to read in future issues of our Practical Health Newsletter.

Email Heather Goode at HGoodef@hallrender.com with your
suggestions on topics and content.

EEHALL
B RENDER

KILLIAN HEATH & LYMAN

hallrender.com



http://www.hallrender.com
mailto:HGoode%40hallrender.com?subject=

