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ADA claim
Even accommodating
employers may risk litigation

mployers can offer a variety of accommoda-
tions to disabled employees and still be sued for

violation of the Americans with Disabilities Act
(ADA). Such was the case in Kelleher v. Wal-Mart Stores,
Inc. The U.S. Court of Appeals for the Eighth Circuit
was tasked with deciding whether, when an employee
was transferred to a new position as an accommodation,
it was an adverse action.

REQUESTS MADE, SOLUTIONS OFFERED

The employee was an overnight stockroom worker at a
retail store. Her job description included such require-
ments as ladder climbing, overhead lifting, and lifting,
pulling and carrying merchandise of up to 50 pounds.
The employee was diagnosed with multiple sclerosis and
verbally notified her supervisor that she could no lon-
ger climb ladders. The employer accommodated her by
eliminating this requirement from her job duties. The
employee then requested other accommodations, such
as extra time off during her shift to take her medication,
and an extra 15 minute break. The employer accommo-
dated these requests for 14 years.

Then the plaintiff took leave to
have an appendectomy. When

she returned to work she sub- | _-I

__r

mitted a request for additional
permanent accommodations,
including no overhead lifting,
no ladder climbing, no pulling
of pallets and no lifting anything
over 10 pounds. The Human
Resources coordinator for the
store rejected her request and
informed the employee that the
stocker position required mov-
ing, lifting and carrying mer-
chandise of up to 50 pounds. In
response, the employee had her
doctor change the restrictions to
only prohibit climbing ladders

AR 2 ey

and working in extreme hot or cold conditions. The
employer accommodated these new restrictions.

A tew months later, the employee requested an addi-
tional 15 minute break, which the employer accommo-
dated. However, due to a corporate policy change, the
employee was required to submit her accommodation
requests to corporate headquarters. When she did so, she
also submitted a doctor’s note stating that she couldn’t:

O Stand for 45 minutes before needing a break,
O Lift anything over 10 pounds,

O Lift overhead,

O Walk more than 300 feet, and

O Climb ladders.

During the time that corporate was reviewing the
employee’s accommodation request, the store assigned
her to be a stocker in the cereal aisle. Corporate then
decided to deny the employee’s request and advised the
store to place her on unpaid leave while it tried to find
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a reassignment within her work

restrictions. But the store didn’t
follow corporate’s direction. The
employee continued to work in
the cereal aisle until the store
transterred her to an overnight
cashier position. This posi-

tion was less strenuous than the
stocker position and paid more
money per hour.

EMPLOYEE REJECTS
NEW PLAN

Unfortunately for her employer,
the employee didn’t want the
cashier position. She feared that
customers would comment
about her condition and that she



wouldn’t be able to perform the job duties because of

her speech and eyesight problems. The employee filed a
claim against her employer alleging disability discrimi-
nation, failure to continue to accommodate, retaliation
and harassment.

She claimed that her performance reviews indicated
retaliatory treatment because she had received top rat-
ings in her earlier performance reviews. However, after
she submitted her accommodation requests to corporate,
she received lower ratings. She also stated that, after she
submitted the accommodation requests, members of the
store’s management began harassing her by rolling their
eyes, forcing her to work alone and giving her difficult
assignments as well as more work than other employees.
The employee contended that the store held her to a
higher standard than its other workers.

The trial court granted summary judgment in favor of
the employer on all claims. The employee appealed.

NOT ADVERSE

The appellate court affirmed, holding that transferring
the employee wasn’t an adverse employment action. The
employee’s fears of ridicule were insufficient to establish

a violation and she didn’t present any evidence that as

a cashier she was subjected to comments or harassment

by customers. What’s more, the employee failed to pre-

sent medical evidence that she couldn’t perform the job
duties of a cashier. Therefore, she couldn’t establish that

the transfer wasn’t a reasonable accommodation.

As for the employee’s retaliation claim, the court found
that the employer had not retaliated, because the lower
performance ratings were a result of the employee’s
timeliness issues. The manager who reviewed her perfor-
mance didn’t know about her accommodation requests.
The harassment claim also failed because the employee
didn’t identify specific discriminatory statements by her
employer. Eye rolls and looks may be unpleasant, the
court stated, but they aren’t sufficiently severe to affect
the terms, conditions or privileges of employment.

INTERACTIVE PROCESS

Although the employer prevailed in this case, the dis-
abled worker’s complaint should remind other employ-
ers to be careful when attempting to accommodate
employees. Finding a suitable accommodation for an
employee with a qualifying disability should be an inter-
active process between the employee and employer. B

Unclear job descriptions
can lead to ADA claim confusion

as the employee in Stephenson v. Pfizer, Inc.

driven out of her job when her employer failed

to accommodate her disability? The trial court
granted summary judgment in favor of her employer on
an Americans with Disabilities Act (ADA) claim, but the
U.S. Court of Appeals for the Fourth Circuit had a dif-
ferent opinion.

ON THE ROAD

The employee was a pharmaceutical sales representative
for 30 years. Her job required her to make in-person

presentations about pharmaceutical products to physi-
cians with the goal of convincing physicians to prescribe
those products to their patients. She met with physi-
cians at their offices and spent most of her working days
traveling to and from those offices. It was estimated that,
out of 10 working hours, she spent eight of them on the
road. The employer provided the employee with a com-
pany car to drive to and from sales meetings. She didn’t
maintain an office at her employer’s facility.

At one point, the employee developed an eye condition
and was unable to drive due to poor vision. She went
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on disability leave and then requested that her employer

provide her with a driver, magnifying sottware for her
computer and other magnifying tools. The employer
agreed to the request for computer software and magni-
fying tools but denied the request for a driver.

The employer maintained that the ability to drive was
an essential function of the job that the employee had to
perform personally. The employer didn’t discuss with the
employee an accommodation that would enable her to
meet with prospective customers. But it did direct her to
other positions within the company that didn’t require
traveling.

The employee sued, alleging that the employer had vio-
lated the ADA by denying a reasonable accommodation
that would have allowed her to continue her position as
a sales representative. The trial court granted summary
judgment in favor of the employer. It found that the
ability to drive was an essential job function and that the
defendant hadn’t violated the ADA because the plaintiff
couldn’t drive with any accommodation.

LICENSE TO DECIDE

The appellate court reversed the trial court’s ruling. For
the plaintift to succeed on a failure to accommodate
claim, the plaintiff would have to establish that:

1. She had a disability,
2. Her employer had notice of the disability,

3. She could perform the essential functions of her job
with a reasonable accommodation, and

4. Her employer failed to make an accommodation.

If the employee established all four, the employer could
still avoid liability if it could prove that the proposed
accommodation was an undue hardship.

There was no dispute that the first and second elements
had been established by the employee. Analyzing the
third element, the court focused on whether driving was
an essential function of the job. In its analysis, the court
considered the:

O Employer’s judgment of the job’s essential functions,
O Written job description,
O Amount of time spent performing the function,

O Consequences of not requiring the performance of
that function,

O Terms of any collective bargaining agreement,

O Work experience of past employees with the same

job, and

O Work experience of current employees with that job.

The appellate court found that
summary judgment was improper
and that there was a factual dispute
for a jury to decide.

It wasn’t clear from the record whether the ability to
drive was an essential function of the job, because the
job description didn’t specify anything about driving or
possessing a driver’s license. For that reason, the appellate
court found that summary judgment was improper and
that there was a factual dispute for a jury to decide.

KEY TO AVOIDING TROUBLE

To avoid a similar outcome, employers should ensure
that their job descriptions are detailed and list all essen-
tial functions of each position. That way, the description
can help determine whether an accommodation is
necessary — or even possible. B



The administrative exemption:
When is an employee owed overtime?

n courts across the land, the great overtime

debate — whether employees are exempt or

nonexempt — shows no signs of abating. The
good news for employers is that decisions such as Lutz v
Huntington Bancshares, Inc. can provide them with valu-
able tips for avoiding litigation in the future.

UNDERWRITERS UNDERPAID?

In this case, the U.S. Court of Appeals for the Sixth Circuit
determined whether residential loan underwriters were
exempt from overtime under the administrative exemp-
tion of the Fair Labor Standards Act (FLSA).The plaintifts,
who were former residential loan underwriters for a bank,
brought a class action suit against their employer alleg-

ing that the bank had failed to pay them overtime com-
pensation in violation of the FLSA.The employees’ job
duties included reviewing loan applications by confirming
that the information provided was accurate and deciding
whether applicants qualified for loans.

The software the employees used initially recom-
mended whether to approve or deny a loan. They then
reviewed that recommendation by applying the bank’s
many guidelines and regulations. Next, they determined
whether the loan would fall within their employer’s
acceptable risk level. If they thought they needed to, the
employees could use their personal experience or judg-

ment to take actions beyond the bank’s guidelines.

Their employer argued that the employees were exempt
from overtime under the administrative exemption. The

trial court agreed and granted the employer’s motion for
summary judgment. The former employees appealed.

Department of Labor regulations
state that administrative employees
“perform work directly related to
assisting with the running or serving
of the business.”

3 ELEMENTS

The appellate court affirmed that the employees were
exempt because they exercised independent discretion
beyond the bank guidelines and made decisions that sig-
nificantly affected its business. Under the FLSA, employ-
ees are considered to be working in a bona fide admin-
istrative capacity and exempt from overtime if:

1. They’re compensated on a salary basis,

2. Their primary duty is the performance of office or
nonmanual work directly related to the management
or general business operations of the employer or the
employer’s customers, and

3. Their primary duty includes the exercise of discretion
and independent judgment in significant matters.

In this case, the parties didn’t dispute that the employees
satisfied the first element. However, the employees argued
that they didn’t satisfy the second and third elements.

DISPUTED POINTS

In considering the second element, the appellate court
relied on Department of Labor regulations stating that
administrative employees “perform work directly related
to assisting with the running or serving of the business”
and that “the work of an administrative employee is thus
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considered ancillary to an employer’s principal produc-
tion activity.”

The court found that the employees had performed
administrative work. They assisted in running and ser-
vicing the business by making decisions about when
their employer should take on certain kinds of credit
risk and this work was ancillary to the employer’s prin-
cipal activity of selling loans.

As for the third element, the employees argued that,

because they were required to adhere to guidelines and
manuals, they weren’t able to exercise independent dis-
cretion and judgment. However, the court decided that,
even though the employees were directed by guidelines

and manuals, they could exercise discretion and judg-
ment because those materials didn’t answer substantive
questions that could arise.

In addition, the former employees argued that their exer-
cise of discretion and judgment didn’t concern matters
of significance because they didn’t bear any responsibil-
ity for financial loss. The court disagreed. It found that,
while the employees didn’t dictate the bank’s overall risk,
their work significantly affected the business because
they determined how much risk the bank would accept
for any particular loan. Therefore, the employees’ job
duties fulfilled all three elements of the administrative

exemption, and they were exempt from overtime.

DESCRIPTIONS AND DUTIES SHOULD MATCH

To avoid costly lawsuits related to the overtime exemp-
tion, employers need to ensure that employees’ job
descriptions and job duties match. They should con-
firm that any employees who are labeled administrative
and exempt actually exercise independent discretion
and judgment in areas of great importance. Also, these
employees must primarily perform nonmanual work
that’s directly related to the employer’s business or its

management. B

COURT FINDS INVESTIGATORS AREN’T BONA FIDE ADMINISTRATORS

The U.S. Court of Appeals for the Fourth Circuit came to a different conclusion than the Sixth Circuit did in
Lutz v. Huntington Bancshares, Inc. (see main article) regarding an employee’s administrative exemption
under the Fair Labor Standards Act (FLSA). At issue in Calderon v. GEICO General Insurance Company was
whether security investigators for an insurance company were exempt from overtime.

The employees worked in the company’s claims department primarily investigating potentially fraudulent claims.
They brought an action against their employer alleging that it failed to pay them overtime wages. The employer
argued that the security investigators weren’t eligible for overtime under the administrative exemption.

The district court granted judgment in favor of the employees on their overtime claims, finding that the
employer wasn’t able to prove that the employees’ primary duty included the exercise of discretion and inde-
pendent judgment. The appellate court affirmed as to liability. However, it decided that the employees didn’t
meet the definition of a bona fide administrative employee because their primary duty wasn’t directly related
to the management or general business operations of the company or its customers.

After being referred matters by insurance adjusters, the employees’ primary duty was to conduct investiga-
tions and determine whether claims submitted were fraudulent. They had no supervisory responsibility and
didn’t develop business policies. They reported to supervisors, who then reported to managers, who in turn
reported to the company’s Assistant Vice President of Claims.

The court stated that the employees’ work was important in that they assisted the adjusters in the compa-
ny’s day-to-day affairs. But their work wasn’t part of the company’s management; therefore, the employer
couldn’t establish that the employees were exempt from overtime under the administrative exemption.




Reductions in force may be
warranted; discrimination never is

ecently, the U.S. Court of Appeals for the Second

Circuit considered whether a trial court had

properly granted summary judgment in favor of
an employer. The court’s decision in Friedman v. Swiss Re
America Holding Corp. 1s instructive for employers that must
conduct reductions in force without triggering lawsuits
under the Age Discrimination in Employment Act (ADEA).

MAKING A CASE

‘When he was terminated, the 50-year-old employee
claimed that he was discriminated against because of his age
and religion. The employer argued that his discharge was
part of a reduction in force. The trial court granted sum-
mary judgment in favor of the employer on both claims, but
the appellate court reversed as to the plaintift’s age claim.

To establish a prima facie case of discrimination, plaintiffs
must provide that:

O They belong to a protected class,

O They are qualified for the position,

O They suffered an adverse employment action,

O The adverse employment action occurred under cir-

cumstances giving rise to an inference of discrimination.

In this case the plaintiff argued, as evidence of age discrim-
ination, that he was terminated and replaced by someone
who was in his thirties. Of the 37 people who were laid
off, 31 were older than 40. Before the termination, the
employee’s pay increases had dwindled. Also, at a meeting
a year before the reduction in force, his supervisor asked
everyone how old they were and told the employee that
his “hair and teeth would be falling out soon.”

COURT REVIEWS EVIDENCE

The appellate court held that the employee established

a prima facie case of age discrimination because he was
over 40 years old, was qualified for his position, was fired
and was allegedly replaced by a younger, less qualified
employee. But the court also found that the employer

had set forth a legitimate nondiscriminatory reason for
the employee’s termination — a reduction in force. Thus,
the burden shifted back to the employee to prove that
his employer’s reduction in force was pretext for age
discrimination.

The appellate court further held that the trial court had
erred when deciding that the employee couldn’t estab-
lish pretext. The lower court had determined that cer-
tain ageist comments made by the employee’s supervisor
were impermissible hearsay. However, the appellate court
decided that they weren’t hearsay because the employee
was introducing them to show bias on his supervisor’s
part, not for the truth of the comments.

In addition, the appellate court found that the trial court
had looked at all of the employee’s evidence in isola-
tion, rather than considering the record as a whole, to
determine whether a jury could reasonably find pretext
on the employer’s part. For example, the trial court had
disregarded the employee’s allegation that his employer
had replaced him with a younger employee, finding that
replacement by a younger employee itself doesn’t prove

discrimination.

The appellate court stated that the employee didn’t
make his allegation in isolation but provided additional
evidence consisting of comments from his supervisor,
declines in his compensation and data regarding the
reduction in force. Combined, these facts could establish
pretext. Therefore, the court held that the plaintiff had
created material issues of fact making summary judg-
ment improper.

OBJECTIVE REASONS

Even if youre terminating employees as part of a reduc-
tion in force, your organization could face unlawful dis-
crimination claims if the reduction disparately impacts
one class of employees. Ensure that youre choosing the
employees for termination based on objective reasons,
such as job seniority. B

This publication is distributed with the understanding that the author, publisher and distributor are not rendering legal, accounting or other professional advice
or opinions on specific facts or matters, and, accordingly, assume no liability whatsoever in connection with its use. ©2016 ELBso16




A message to our clients and friends ...

he attorneys in our Employment and Labor Section are available to answer your questions about the articles in the Briefing.

We also stand ready to respond to any other questions you might have. It has always been our goal to provide timely and

practical advice whenever and wherever a client has a problem. You can contact each of us directly. Call us or send us an
email message. We will be there for you.

“Above all, we are at your service ...”

BEHALL
B RENDER

KILLIAN HEATH & LYMAN

Steve Lyman Sam DeShazer Bruce Bagdady John Ryan Michael Kim
(317) 977-1422 (502) 568-9361 (248) 457-7839 (317) 977-1423 (317) 977-1418
slyman@HallRender.com sdeshazer@HallRender.com  bbagdady@HallRender.com jryan@HallRender.com mkim@HallRender.com

Our Professional
Client Services

. o e Jon Bumgarner Kevin Stella Jon Rabin Robin Sheridan Dana Stutzman
Hl On-site management training (317) 977-1474 (317) 977-1426 (248) 457-7835 (414) 721-0469 (317) 977-1425
jbumgarn@HallRender.com  kastella@HallRender.com jrabin@HallRender.com rsheridan@HallRender.com  dstutzma@HallRender.com

M Policy development & review
M Litigation and appeals

B EEOC representation

B Recruitment & hiring guidance

B Immigration

: o Larry Jensen Melvin Sabey Mark Sabey Sevilla Rhoads Jennifer Gonzalez
H Arbitration (248) 457-7850 (303) 801-3535 (303) 801-3538 (206) 795-6878 (248) 457-7840
| o Redor com e marksabey @LilIRend hoads@HallRend o Rendor.com

B Mediation

B Union avoidance

B Employment contracts
B Wage & Hour

M Collective bargaining

PN T . Jarrod Malone Mary Kate Liffrig Bradley Taormina Charlotte Fillenwarth Nicholas Johnston
| D|SC|pI|ne counsellng (317) 977-149%4 (317) 977-1455 (248) 457-7895 (317) 977-1476 (317) 429-3618
jmalone@HallRender.com mliffrig@HallRender.com btaormina@HallRender.com  cfillenwarth@HallRender.com  njohnston@HallRender.com

M Reduction in force counseling
B Severance agreements

B Workplace harassment

B Pensions & Benefits

B ADA, FMLA, ADEA, WARN, ERISA

Lindsay Ramsey Fred Bachmann Bill Roberts Calvin Chambers
Il OSHA, NLRB, FCRA, USERRA, COBRA (317) 429-3637 (317) 977-1408 (502) 568-9364 (317) 977-1459

Iramsey@HallRender.com bachmann@HallRender.com ebplans@HallRender.com cchambers@HallRender.com




